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July 21, 2011
RESPONDER IMMUNITY ENHANCEMENTS BASED ON LESSONS LEARNED FROM THE DEEPWATER HORIZON INCIDENT

Immediately following the explosion on the Deepwater Horizon, emergency response vessels rushed to the rig to save lives and render assistance to those in peril.  And in the months afterwards, responder companies worked to cleanup the oil that was pouring into the gulf in an effort to prevent harm.  Now these emergency and cleanup responders are being sued for their efforts to help in the worst environmental disaster in U.S. history.

As discussed in more detail below, given the protracted and costly litigation filed against responders after the Deepwater Horizon incident, action should be taken to amend responder immunity laws under the Oil Pollution Act of 1990 (“OPA 90”) and applicable state law in order to provide enhanced protection against such lawsuits now and in the future.  This action will ensure the resources needed to respond to national emergencies and mitigate the effects of future large spill incidents will not only be available to respond, but also that these resources will respond immediately and boldly without fear of high litigation costs and liability. 

The Current Responder Immunity Regime


Following the Exxon Valdez incident in 1989, Congress included a responder immunity provision in OPA 90 to protect from liability those individuals or corporations who provide care, assistance, or advice in mitigating the effects of an oil spill.  As noted in the OPA 90 Conference Report, “This section reflects the Conferees’ intention that responses to oil spills be immediate and effective.  Without such a provision the substantial financial risks and liability exposures associated with spill response could deter vessel operators, cleanup contractors, and cleanup cooperatives from prompt, aggressive response.”  H.R. Conf. Rep. 101-653 (August 1, 1990) at 146.  


This immunity does not prevent any injured parties from recovering their full damages resulting from the spill incident, as OPA 90 provides that the responsible party (the “RP”) is liable for any of the removal costs or damages that a responder is relieved of pursuant to this immunity.  This is consistent with the OPA 90 concept of “polluter pays,” and serves the important public policy noted in the OPA 90 Conference Report.  This immunity does not apply if a responder acts with gross negligence or willful misconduct, or causes personal injury or wrongful death. 33 U.S.C. 1321(c)(4).
  Responder immunity statutes providing similar protection have been enacted in all U.S. coastal states, American Samoa, Guam, Northern Marianas Islands, Puerto Rico, Virgin Islands, and 13 inland states.  
Litigation against Responders as a Result of the Deepwater Horizon Incident

Following the Deepwater Horizon explosion and oil spill on April 20, 2010 which resulted in the deaths of 11 and injuries to 17 men working on the platform and the discharge of approximately five million barrels of oil, and which required thousands of responders working several months to contain and clean up (under sometimes very difficult and dangerous conditions), numerous claims and lawsuits were filed.  The current immunity statutes specific to responders (both federal and state) have proven inadequate to protect responders from such suits.  For example, plaintiffs have learned to simply make allegations of gross negligence, and to cast exposure claims (e.g., claims resulting from alleged exposure to released oil or from the Environmental Protection Agency (“EPA”)-approved dispersants used to treat that oil) as personal injury claims falling outside the scope of the specific responder immunity provisions.

This litigation has, and will continue to be, extremely expensive for the responders.  These law suits have been consolidated in Multi-District Litigation (“MDL”) in the Eastern District Court of Louisiana before Judge Barbier.  Due to the complexity of the MDL the litigation is expected to last for years. Responders will incur millions of dollars in attorneys’ fees and other costs in defending these suits; money that could otherwise have been spent on new equipment or in otherwise enhancing the nation’s ability to respond to oil spills.

The cases have been catalogued into pleading bundles which were filed on December 15, 2010.  The B(3) Master Complaint named as defendants all parties involved in post-explosion response actions (the “Responder Bundle”) which includes the manufacturer of the dispersants used, the companies providing the aircraft spraying dispersants, the contractors leading the incident command for BP, as well as the nation’s two leading oil spill response contractors (the “Cleanup Responders”).  The Responder Bundle complaint alleges various torts causing personal injury as a result of exposure to oil and/or dispersants and damages to personal and real property as a result of dispersants or oil coming into contact with such property.
  A separate B(4) pleading bundle has been established to include all claims against the alleged owners and/or operators of rescue vessels that answered the Deepwater Horizon distress call and responded to the fire emergency after the explosion (“the Emergency Responders”).  Certain plaintiffs have asserted claims against these good samaritan Emergency Responders arising out of the rescue efforts that took place under the direction and control of the United States Coast and/or the RPs. 
These actions against the Cleanup Responders are troubling because the state and federal responder immunity regimes are intended to protect responders from extensive and costly litigation and potential liability.  Although the Cleanup Responders have argued for immunity and preemption against liability as relates to the Deepwater Horizon claims asserted against them in the current litigation, these defenses are proving time-consuming and expensive to assert, and there is (under the current regime) no consequence to plaintiffs for bringing claims against Cleanup Responders, even when they have full recourse against the RP.   Thus, the current MDL demonstrates the need for enhanced legislative protections for the responders relating to all oil spills, including the Deepwater Horizon spill, to eliminate and avoid the use of unnecessary litigation against responders. 

Absent some enhancement to the responder immunity protections, it is doubtful that Cleanup Responders or Emergency Responders will again take such immediate and bold response actions at the time of spill incidents.  A legislative solution is particularly important as these entities constitute the first responders to both the casualty itself and the resulting oil spill and their response must be immediate and without hesitation for fear of liability.  

  If Deepwater Horizon Emergency Responders can be sued for responding to a mayday distress call and lending assistance as directed by the Coast Guard and representatives of the RPs, and if Cleanup Responders can be sued for applying dispersants when: (i) they were applying a dispersant that was (and remains) approved by the EPA for use, and (ii) each day’s application was consistent with Incident Action Plans approved by the Coast Guard (i.e., the Federal On-Scene Coordinator), then when future responders are asked to respond to a disaster, they will likely not to so quickly, if at all, thus exacerbating the effects of the spill.
For all of these reasons, it is important that the RP, not the responders, bear the costs of litigation and ultimately the liability related to the spill incident.  Accordingly, the following actions should be taken to enhance the current responder immunity regimes to overcome deficiencies identified as a result of Deepwater Horizon litigation. 

Responder Immunity Enhancements


Despite the current responder immunity protections, the response industry has been dragged into costly litigation alleging harm from the use of dispersants, approved under a longstanding regulatory process by the Federal On-Scene Coordinator on a daily basis, and from the immediate actions taken by Emergency Responders to rescue and assist survivors and attempt to stem the effects of the fire as a result of the Deepwater Horizon explosion.  All responders now fear that the current responder immunity regime is toothless, and that similar litigation could be filed for responding to future emergencies.  And similar to how Emergency Responders are being sued for responding to the Deepwater Horizon incident, salvors fear they could be brought into lawsuits in the future for taking emergency actions to save a ship, its crew, and remove its bunkers or cargo in a crisis.
  


Accordingly, the following are some enhancements that should be considered for enactment to resolve the current lawsuits through retroactive application of these enhancements, and discourage, and possibly prevent, future lawsuits against responders who carry out response actions as envisioned under OPA 90 or who respond to an emergency.  As under the current responder immunity regime, all liability would instead rest with the RP.

· Personal Injury and Wrongful Death:  Provide immunity from claims for personal injury and wrongful death, at least with regard to claims for exposure to oil, dispersants, or other chemicals.  Many states provide for this immunity.  The RP already bears responsibility for this liability.
 
· Scope of Responder Immunity:  Ensure that scope of responder immunity applies to all types of responders, including Incident Command personnel not employed by the RP, as well as Emergency Responders including salvors.
· Hazardous Substance Discharges:  Provide immunity for discharges under CERCLA to or threatening surface waters, to the same extent as for oil spills.

· Immunity under Common Law:  Clarify that responder immunity applies under relevant common law.  

· Civil and Criminal Penalties:  Provide immunity from civil and criminal penalties as long as the response actions and omissions do not involve gross negligence or willful misconduct.  

· Attorney Fees and Court Costs:  Require plaintiffs to pay attorney fees and court costs if they file frivolous cases and lose.
�   This subsection reads as follows:   (A) A person is not liable for removal costs or damages which result from actions taken or omitted to be taken in the course of rendering care, assistance, or advice consistent with the National Contingency Plan or as otherwise directed by the President relating to a discharge or a substantial threat of a discharge of oil or a hazardous substance.   (B) Subparagraph (A) does not apply— (i) to a responsible party; (ii) to a response under the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42 U.S.C. 9601 et seq.); (iii) with respect to personal injury or wrongful death; or (iv) if the person is grossly negligent or engages in willful misconduct.  (C) A responsible party is liable for any removal costs and damages that another person is relieved of under subparagraph (A).


� The plaintiffs include: (1) clean-up crews involved in the Vessels of Opportunity Program (“VOO Program”), (2) workers involved in decontaminating boats, (3) clean-up crews not involved in the VOO Program, (4) clean-up workers and beach personnel involved in clean-up activities near shorelines and other coastal areas, and (5) residents who live and work in coastal areas.  The plaintiffs allege negligence, gross negligence, negligence per se, nuisance, battery, strict liability, and punitive damages.


� For example, plaintiffs could allege that responder immunity does not apply to Emergency Responders, including salvors, because the NCP does not address actions by salvors and firefighters and the President may not issue orders related to such actions.  Also, current legislation may require these Emergency Responders to render assistance in certain cases, yet provides no or inadequate protection for doing so. 


� Allowing claims against responders is unnecessary, and is inconsistent with public expectations.   The public understands that responders will be exposed to the oil – otherwise they cannot clean it up.  The Coast Guard, by regulation implemented after the Deepwater Horizon incident, requires that a RP contract with the necessary resources be able to spray dispersants in the event of another large spill.   Responders are in the catch-22 situation of, on one hand, being required to spray dispersants to carry out the response requirements of a RP, while on the other hand, they can be sued for doing what the law requires.
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